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THE INTERSTATE COMMERCE 
COMMISSION 



BY JAMES W. CEOOK 



The new Eailroad law was signed by President Taft on 
June 18, 1910. The rate-making power with which the new 
law endows the Interstate Commerce Commission is perhaps, 
economically speaking, the most important bit of legislation 
during the last decade. Having exercised the power in a 
way for ten years, only to lose it by judicial interpretation, 
the Commission never ceased, by appeals to Congress and 
the public, to plead for its restoration. "While this grant 
of power has been made because generally conceded to be 
necessary for the best interests of the great shipping and 
consuming public, there is still a deeper reason; one which 
explains the passage of the original act to regulate com- 
merce in 1887. That reason was not any hostility to rail- 
roads as such. It was the recognition of the importance to 
the community of a power which, although controlled for 
private gain, yet by means of advantages allowed to large 
shippers and to trade centers deeply affected the evolution 
of business methods and determined in a measure the dis- 
tribution of the population. 

The task of executing the act during these twenty-three 
years has been so great at times as to threaten the exist- 
ence of any effective control at all. In consequence, many 
people came to regard the method itself as defective if not 
impracticable. A fact worth noting, however, is that at no 
time has inefficiency been effectively charged against the 
Commission and neA^er a suspicion of graft or political in- 
fluence. The Commission has won a great place in the con- 
fidence of the public, for the new powers conferred con- 
stitute it the most powerful agency in the United States 
for the public control of business. But it had to fight its 
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way and prove its worth against powerful opposition and 
some defects of the law. All the arts of concealment were, 
of course, employed to prevent disclosure of widely extended 
practices which the law aimed to prevent. The best legal 
talent was always at the service of the roads to challenge the 
law and the Commission. But the real difficulties of effective 
public supervision of railroad transportation have been due 
to defects in the law, especially as brought to light by the 
interpretation of the courts. But it must not be forgotten 
that the original law was somewhat experimental, since it 
had to do with a vast, untried field. 

The plain purpose of the law was the abolition of unjust 
rates and discriminations. These abuses the law prohibited 
and sought to prevent them by providing for the publication 
of just and reasonable rates, and by provisions to compel 
the railroads to observe the rates as published. The dif- 
ficulties which the Commission encountered in making ef- 
fective the purpose and provisions which I have stated may 
be treated under five heads. 1. The obstacles to obtaining 
testimony. 2. The troubles arising out of the penalty fea- 
tures of the law. 3. The defects of the law as to what con- 
stituted a standard of lawfulness in rate-cutting. 4. The 
whittling away of the substance of the long-and-short-haul 
clause. 5. The want of finality in the work of the Commis- 
sion both in regard to its collection of facts and in its orders 
as to rates. 

One of the most disheartening experiences of the Com- 
mission in its early years was the difficulty of getting testi- 
mony. Much of the effectiveness of its work depended upon 
its power to compel testimony. But the Commission suffered 
from the fact that it had no such legal support as could be 
counted on by the Federal courts. The attendance of wit- 
nesses could not be required outside of the judicial district 
in which they resided, and depositions could be obtained only 
by the consent of witnesses. 

Embarrassment was also experienced in all cases where 
witnesses refused to testify on the ground that the law did 
not sufficiently protect them from prosecution. They often 
refused to testify before either the Commission or the grand 
jury, because they claimed that to do so would tend to in- 
criminate themselves. In every such case the Commission 
was compelled before proceeding to await the decision of the 
court to establish the privilege of witnesses. A famous case 
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was that of Mr. Councilman of Chicago, the owner of a 
grain elevator. He refused to answer on the grounds given 
above, and the Commission had to stop proceedings and ask 
the Circuit Court to compel him to answer. The court de- 
cided that he need not answer. An appeal was taken to the 
Supreme Court, which likewise protected the witness. Con- 
gress was then asked to amend the law, which it did, pro- 
viding that a witness should not be excused, but that he 
should not be punished for any offense concerning which he 
might testify. This was finally upheld by the Supreme 
Court, but the obstructions consumed several years. 

In the original form of the law there were defects in 
the penalty features. The railroads as corporations were 
the chief offenders against the law. Yet the punishments 
provided aimed to reach only the officers and agents and not 
the corporation itself. The offenders were liable to both 
fine and imprisonment. This arrangement was defective, 
because by it the corporation was adjudged incapable of 
wrong-doing. Nor was it an easy matter to discover the 
precise official who was guilty of the offense, and even when 
he was discovered jurors, knowing that his act brought no 
personal gain, were reluctant to convict. Railroad managers 
advocated exempting the officers and imposing the liability 
solely upon the corporation. The Commission recommended 
that the corporation be liable to fine, but resisted the ex- 
emption of officers on the ground that the acts of rate-cut- 
ting involved a high degree of moral turpitude which should 
rightly subject the persons who were guilty of it to expo- 
sure and punishment. Congress, in the Elkins Act of 1903, 
adopted neither recommendation in full, but made the cor- 
poration and the officers liable to fine only. The new law 
draws a distinction between infractions of general require- 
ments of prohibitions and the offense of unlawful rate- 
cutting, false billing, false weighing, and the like. For the 
first class of offenses the penalty remains as under the 
Elkins law for all offenses — merely a fine. But the cutting 
of rates, granting rebates, false weighing, and false billing — 
all these and similar misdemeanors the law singles out as 
specially immoral. Persons guilty of such offenses not only 
may be heavily fined, but imprisoned in the penitentiary as 
well. 

For fifteen years after it began its work the Commis- 
sion was seriously hampered in prosecutions for giving 
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preferential rates, because by the decision of Judge Gross- 
cup very early after the law went into operation it was 
not sufficient to prove that the published rate had been 
departed from. It must be shown that higher charges had 
been paid by some one else on the same kind of a shipment 
at the same time. As a practical matter, proof of such a 
fact could rarely be secured. Thus successful prosecutions 
were difficult. The Commission might prove a railroad guilty 
of granting rebates, but that was no basis for indictment 
unless it could show that some other shipper did not get 
the same rebate. The defect in the law was the lack of a 
fixed standard by which to measure unlawfulness. This 
defect was remedied by the law of 1903, by which the pub- 
lished rate was made the standard. Hence any departure 
from the published rate became the crime for which pun- 
ishment was provided. 

As the railroad business developed from small begin- 
nings places favored by water competition very early ac- 
quired an advantage in railroad rates over less favored 
places. This was due to the elementary fact that if the 
railroad was to obtain any of the traffic which could go by 
water, it must meet the charges of transportation companies 
which paid nothing for right-of-way nor for which there 
existed an annual charge for the maintenance of track or 
upkeep of road. The result was an extensive system of 
higher charges for the same service over a shorter distance 
than over a longer one in the same direction on the same 
road. A similar situation grew out of the competition among 
the railroads themselves for traffic between the terminals 
where several lines converged. This practice seemed like a 
burden upon the intermediate points where there was no 
competition of either kind and a case of discrimination in 
favor of the competitive centers toward which manufactures 
in consequence tended to concentrate and population tended 
to flow. 

This situation the law dealt with in Section Four, which 
made it unlawful to charge any greater compensation for 
service, under substantially similar circumstances and con- 
ditions, for a shorter than for a longer haul over the same 
line in the same direction. The crucial point in the applica- 
tion of this section was the determination of two things : 
First, in what respect may ' ' circumstances and conditions ' ' 
be sufficiently dissimilar to permit, under the law, a less 
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charge for a longer haul? Second, what did the law mean 
by a " line "? The commission had to pass upon these 
points in order to determine whether in any particular case 
a road could be relieved from the operation of this section. 
One of the earliest cases grew out of competition for trans- 
portation between Chicago and Minneapolis and St. Paul. 
A competing road had reduced its rates between these ter- 
minal points without reducing its intermediate rates. The 
Chicago, St. Paul and Kansas City Railroad Company an- 
nounced its intention to follow suit. This was the very thing 
which the law was designed to prevent unless there were 
justification for it. After a hearing, the Commission ruled 
that the exceptional rates asked for could not be granted 
because they were not based upon the existence of natural 
eauses, like water competition. They were asked for an 
account of the competition of railroads subject to the Act. 

In this and subsequent decisions the Commission took the 
position that, in reference to the long-and-short-haul clause 
railroad competition and water competition were entirely 
different. The reasoning took the form that water com- 
petition was of a natural sort over which the railroad could 
have no control. The railroad must meet the water rates 
if it was to get any of the traffic that could go by water. 
The Commission decided, however, that this reasoning was 
not applicable to the competition of railroads subject to the 
Act. Over that the roads had control. It was an artificial 
circumstance which the carriers could create at any time and 
thus relieve themselves from the restraining force of the law. 

This view of the Commission as to the meaning of the 
Act was not indorsed by the Supreme Court. In the Alabama 
Midland case the competition of the railroads themselves 
was allowed in general as a circumstance which justified 
a lower charge for the longer distance. This interpreta- 
tion meant that if you could prove that there was competi- 
tion of railroads or markets at the greater-distance points 
such dissimilarity was thereby proved as would exempt the 
railroads. This meant fundamentally that the law as inter- 
preted did not forbid discrimination between places. 

This was enough to render that part of the statute of lit- 
tle or no force, but another legal interpretation weakened 
it still further. This related to the meaning of the word 
" line " as used in the prohibition of a greater charge for 
a shorter haul over " the same line." The Commission in- 
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terpreted " line " to mean a physical line and not a busi- 
ness arrangement, so that a combination of several roads 
for through traffic between distant markets constituted but 
one line to which the terms of the law applied. It made no 
difference how many railroad companies were involved, 
there was but one line. The courts, however, gave it a 
meaning by which the individual roads constituted each a 
line distinct from that created by the combination. Hence 
freight hauled on one road, the shorter distance, would be 
on one line. Similar freight hauled over two combined 
roads, the longer distance, would be over an entirely different 
line. Thus a greater charge for the shorter distance would 
be by this interpretation of " line " entirely legal. By 
these two interpretations this part of the law was nullified 
and the fourth section practically stricken from the Act. 

A member of the Supreme Court, in a minority opinion 
commenting upon the above interpretations, used the fol- 
lowing language: 

" Taken in connection with other decisions denning the powers of the 
Interstate Commerce Commission, the present decision (168 U. S., 176), 
it seems to me, goes far to make the Commission a useless body for all 
practical purposes and to defeat many of the important objects designed 
to be accomplished by the various enactments of Congress relating to 
interstate commerce." 

The new law makes radical changes in this part of the 
statute. Under the judicial interpretation of the old law, the 
railroads acquired the right to judge for themselves when 
conditions were sufficiently dissimilar to release them from 
the prohibitions of the fourth section. They could put a 
rate into effect without the consent of the Commission. Un- 
der the new law this is impossible, for the words " under 
substantially similar circumstances and conditions " are 
stricken out. The power of exempting the railroads from 
the rigid rule not to charge more for a short than for a 
long haul is by the new law conferred in the first instance 
upon the Commission. The new statute also disposes of the 
difficulty due to the judicial interpretation of the word 
" line." By employing the term " route," as well as the 
term " line,'' Congress' has made it plain that the pro- 
hibition applies to a physical line irrespective of the number 
of companies over whose roads freight is transported. By 
these changes the whole question of differential treatment 
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between trading-points is placed in the hands of the Com- 
mission subject to appeal to the courts for relief. 

But perhaps the greatest weakness of the law, from the 
standpoint of effective government supervision, has been 
the want of finality in the acts of the Commission. This 
weakness was of two kinds : first, in regard to the presenta- 
tion of facts in hearings before the Commission ; second, in 
regard to the decisions of the Commission as to rates. 

First, in regard to presentation of facts. The Commis- 
sion has never had any power to enforce its decisions. That 
was left to the courts. Accordingly, if a carrier refused to 
obey an order the Commission was obliged to institute pro- 
ceedings in the Circuit Court to compel obedience to its 
order. " "With this in view the law provided that in pro- 
ceedings in the courts to enforce the decision of the Com- 
mission, the facts found by it in any investigation and the 
conclusions based upon those facts should be deemed prima 
facie correct for all the purposes of such proceedings." 
But the interpretation of the courts allowed such a rehear- 
ing of the case as permitted the presentation of new evi- 
dence. This practically gave the railroad a new trial, with 
the power to present a state of facts for the court to pass 
upon different from that before the Commission. All a 
railroad had to do was to ignore the findings of the Commis- 
sion based upon such a case as the railroad chose to make 
and wait for a new trial and present new testimony. This 
was calculated to render the work of the Commission a waste 
of time and to bring it into general contempt. 

The Supreme Court felt called upon to rebuke the rail- 
roads for a precedure that would lead them to withhold the 
larger part of their evidence from the Commission and ad- 
duce it first in the Circuit Court. The court added that 
the " purposes of the Act call for a full inquiry by the Com- 
mission into all circumstances and conditions pertinent to 
the questions involved." 

In regard to the second weakness, it will be recalled that 
the Commission in executing the law against " every unjust 
and unreasonable charge " and " unjust discriminations " 
almost immediately after its appointment assumed the power 
of fixing maximum rates to be observed in the future. In 
doing this there was no attempt to make rates for the whole 
country. In the language of the first report, that would be 
" superhuman." When a rate was discovered which the 
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Commission adjudged unjust or discriminatory an order was 
issued prohibiting a charge beyond a certain figure. Since 
this power was not expressly granted in the law, and since 
later the courts denied that the Commission had such a 
power at all, it is interesting to note the reasoning according 
to which the Commission acted. The law in the first section 
reads, " All charges shall be reasonable and just; and every 
unjust and unreasonable charge is prohibited and declared 
to be unlawful." Other sections prohibit discrimination, 
undue preferences, a higher charge for a shorter than for 
a longer distance. In addition, " the Commission is hereby 
authorized to execute and enforce the provisions of this 
Act." Now the Commission could not execute and enforce 
requirements of reasonable rates without first determining 
what is reasonable and just. Having found a rate objection- 
able and having stated what it considered a just rate, it ask- 
ed the courts to enforce its orders. The Commission itself 
put the argument as follows : 

" This Commission had thought it to be its duty, and had been acting 
upon the belief that the Interstate Commerce Act required something to 
be done, to execute and enforce the common-law requirement that all charges 
shall be reasonable and just, which has not been done for a hundred years 
in respect to the transportation charges on interstate traffic. The Com- 
mission has been acting, or attempting to act, in the belief that when the 
law declared that all charges on interstate traffic shall be reasonable and 
just, it was the rates which might be exacted in the future that were re- 
quired to be reasonable and just." 

In accordance with this reasoning, the Commission pre- 
scribed a change in rates for the future in 68 out of 135 
formal orders made in suits heard from 1887 to 1897. 
Shippers, the railroads, and the Commission all understood 
that when the rates had been established by the railroacl, 
and later on complained of as unreasonable, and a trial had 
to determine the question, the Commission was authorized 
by the law to declare not only what rate was wrong, but 
also what rate would be right, and that it was the duty of 
the Commission to ask the court to enforce the right rate. 
The Commission states in its eleventh report that the au- 
thority to reduce an established rate and enforce a reason- 
able rate for the future had never been denied in any of 
the answers made to more than four hundred cases previous- 
ly commenced. 

Although Judge Cooley had argued that the Act con- 
vol. cxoiv. — no. 673 55 
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ferred the power to fix maximum rates, and although fixing 
of such rates by the Commission for many years argued a 
" contemporaneous construction," and although an adverse 
construction of the statute was fraught with disastrous con- 
sequences to the effective regulative power of the Commis- 
sion, yet a careful reading of the Supreme Court opinion 
(167 XL S., 479) will convince most unbiased minds that the 
Commission had been exercising a power which Congress, 
when it passed the Act, could not have intended to give it. 
In general, the court used three arguments. First, the lan- 
guage of the Act was very familiar to the legislative mind 
and capable of exact construction. A comparison of its lan- 
guage with that used by the individual States in creating 
commissions reveals an absence of those precise words which 
definitely give the rate-making power. Such words are, 
" Increase or reduce any of the rates," " To make and fix 
reasonable and just rates of freight and passenger tariffs, ' ' 
" To fix tables of maximum charges." No such expressions 
are found in the Act, hence the court found no power to 
fix rates expressly conferred. Second, the power to fix rates 
for the future, since it is legislative in its nature and of 
vast importance to the railroads and the public, should not 
be assumed by mere implication. Had Congress intended 
to confer such a power, it would have done so in language 
so unmistakable in meaning that no debate could arise as to 
the fact. Third, there is abundant evidence in the Act that 
Congress assumed that the rate-making power was with the 
railroads. There is the provision that the railroads were to 
give ten days' notice of an advance and three days' notice 
of a reduction of rates. The court quotes at length those 
parts of the Act which require the railroads to publish, post, 
and file with the Commission the rates they have made. The 
conclusion of the court is that 

" Congress has not conferred upon the Commission the legislative power 
of prescribing rates either maximum or minimum or absolute. As it did 
not give the express power to the Commission, it did not intend to secure 
the same result indirectly by empowering that tribunal to determine what 
in reference to the past was reasonable and just, whether maximum or 
minimum or absolute, and then enable it to obtain from the courts a per- 
emptory order that in the future the railroad companies should follow 
the rates thus determined to have been in the past reasonable and just." 

Thus was the Commission deprived of that power which 
it cherished most — a power which it felt it must have if, as 
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Mr. Roosevelt later expressed it, " The rebate, the secret 
contract, private discrimination must go. The highways of 
commerce must be kept open to all on equal terms." 

The Commission, however, never weakened in its resolu- 
tion. It recalled that no tribunal had questioned either the 
power of Congress to regulate interstate commerce or the 
general policy of the Act. From the date of the Maximum 
Rate decision, in 1897 till 1909, in every annual report to 
Congress the weakness of the law was fully exposed and the 
necessary changes indicated. The Elkins law of 1903 for 
the most part simply provided against departures from the 
published rates. It gave the Commission no power to pre- 
vent a general rise in rates and did not repair the damage 
of the decision in the Maximum Rate case. The Hepburn 
law of 1906 did confer the power to fix a maximum rate, but 
only upon complaint. The Commission could not take the 
initiative. No investigation of a rate could be undertaken 
before the Commission until a schedule of rates had been 
filed. A decision of the Commission could not go into effect 
in less than thirty days. If injunctions were resorted to 
by shippers to prohibit an advance in a rate, they would 
lead to discrimination. Moreover, the loss from an unlaw- 
ful rate could not be repaired by a suit for damages. Two 
years after the law of l906 became effective the Commission 
reported great confusion and much discrimination. 

The new law confers upon the Commission great powers 
as to rate-making. It need not wait for complaint, but may 
proceed on its own initiative. It must give a hearing before 
issuing orders, but if the Commission is of the opinion that 
any rate is unjust or unduly preferential it has all authority 
to prescribe what it considers just and reasonable as a 
maximum to be charged in the future. Such an order the 
railroads are required to obey, unless an injunction is sought 
or an appeal taken to the Commerce Court especially pro- 
vided in the Act. And even while the suit is pending, the 
order of the Commission stands unless the court shall 
specifically suspend it. If the railroad should fail or neg- 
lect to obey an order of the Commission, the Commerce Court 
stands ready after hearing to enforce by injunction or other 
process. An important part of the new law is one which 
empowers the Commission to suspend for ten months the 
operation of a schedule of new rates for the purpose of giv- 
ing it time to determine whether they are proper or not. 
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When the Commission is ready to report, it may issue such 
orders as would be proper in case the suspended rate was 
already in operation. It is clear that the new rate-making 
powers of the Commission far exceed anything contained in 
the original law or the Hepburn law of 1906. It may sus- 
pend a proposed rate, change one already in existence, and 
substitute one of its own. If the roads wish to be relieved 
from the rates fixed by the Commission they must appeal to 
the Commerce Court, and upon the roads falls the full burden 
of proof. 

Within fourteen months after the new law went into ef- 
fect the business world and the country in general had an 
opportunity to realize something of what these new powers 
of the Commission mean. The events are so recent that no 
detail is necessary, but the situation is most extraordinary. 
Just prior to the enactment of the new law forty-one of the 
most important railroads in the eastern and western ter- 
ritory filed with the Commission tariffs making general in- 
creases in their freight rates. At the time the advances 
were filed the Commission had no authority to suspend pro- 
posed rates pending an investigation of their reasonable- 
ness. After conferences with the government the railroad 
officials agreed to suspend the advances until August 1st, 
and subsequently to March 1st, since the Commission found 
it impossible to complete its investigation earlier. The situa- 
tion should be carefully noted. Hitherto the railroads had 
been accustomed to advance their rates upon short notice; 
and then it was left to the public to change, if possible, rates 
considered unreasonable. The public machinery for this 
purpose was very defective. By the new procedure the bur- 
den of proof is shifted. Before the advances are put into 
force the railroads are compelled to show why the rates 
should be advanced. In the two general investigations of 
this question by the Commission at the public hearings, op- 
posed to the great array of legal and administrative talent 
as advocates of the railroad interest was an equal array 
which spoke for the shipper and the consumer. The hear- 
ings were completed on November 30, 1910. The decision 
was announced on February 24, 1911, and was adverse to 
the contention of the railroads. The Commission, in a 
unanimous opinion, which has won public approval for its 
clear and convincing discussion of the issue, held that the 
carriers did not sustain what the law imposed upon them — 
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vis., the burden of proof that the advances were necessary. 
Whatever one's views of the consequences of this decision 
to the railroads or to the country, there can be but one opin- 
ion as to the enormous power the new law lodges in the 
Commission. 

A case quite as important as the preceding relates to the 
long-and-short-haul clause. It has been the custom of the 
railroads to charge a higher rate on Eastern shipments to 
Reno, Salt Lake City, Spokane, and other interior cities 
than on the longer haul to Seattle, San Francisco, and other 
Pacific-coast points where water competition is a factor. 
This created a hardship for the interior towns, and the ques- 
tion of rates to the inter-mountain cities has been agitated 
for many years. On July 25th the Commission rendered a 
decision on west-bound traffic which affects the movement 
of all commodities. The Commission recognizes the neces- 
sity which forces the roads to meet water competition to 
Pacific - coast points but greatly reduces the rates to the 
Rocky Mountain territory. The Commission divides the 
country into four zones. Lines are drawn — one through 
St. Paul, another through Chicago, both running to the 
Gulf. Another from Buffalo through Pittsburg. By the 
orders of the Commission rates from points west of the St. 
Paul line shall not be higher to inland cities than the rates 
to the coast; rates from points between the St. Paul line 
and the Chicago line shall not be more than seven per cent, 
above the through rates; rates from points between the 
Chicago and Pittsburg lines may be only fifteen per cent, 
higher, while rates from the points east of Pittsburg may 
not be over twenty-five per cent, higher. These rates are 
to go into effect October 15, 1.911. They are so much lower 
than the railroads have been accustomed to charge that it 
is estimated that $12,000,000 annually will be lost to the lines 
involved. If it is true, as some contend, that these orders 
will so revolutionize the relations between jobbers and the 
territory which they serve as to bring about important in- 
dustrial readjustments, then we have another indication of 
the great economic role which the Interstate Commerce 
Commission is destined to play by the terms of the new 
Railroad law. This is true even should the roads appeal to 
the Commerce Court for relief, since the burden of proof 
that the ruling is unjust rests upon the roads. 

James W. Crook. 



